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Issue 2

COURTREPORTS

trial court's dismissal of the Property Owners petition to heighten the
level of the lake.
Matthew Sarles
LOUISIANA
Avenal v. State, 886 So. 2d 1085 (La. 2004) (holding indemnification
clauses and statutory time limitations barred oyster fishermen from
recovering damages for the loss in value to coastal water bottom leases,
granted by the State of Louisiana, caused by the introduction of freshwater into coastal areas for the restoration of wetlands).
The State of Louisiana and the Louisiana Department of Natural
Resources ("DNR") appealed to the Supreme Court of Louisiana to
determine whether the reclamation activities designed to restore recent deterioration of the State's coastal wetlands resulted in a compensable taking of property interests in water-bottom leases the State
granted to private fishermen for the cultivation of oysters. Oyster fishermen, including Avenal (collectively "Avenal"), brought the classaction suit against the State of Louisiana and the DNR for compensation for damage to the value of their water-bottom leases by the introduction of freshwater for wetlands restoration. The 25th Judicial District Court, Parish of Plaquemines found in favor of the fishermen and
granted compensation for the damage to the property interests held in
the leases. The Louisiana Court of Appeal affirmed. The Supreme
Court of Louisiana reversed the findings of the lower courts and dismissed the class-action suit.
The expansion of the levee system on the Mississippi River after the
flood of 1927 gradually caused the deterioration and loss of hundreds
of square miles of coastal wetlands in Louisiana. Before the expansion
of the levees, naturally occurring floods of the Mississippi River deposited millions of tons of sediments onto the wetland areas. The sediments carried nutrients needed to sustain the vegetation that held the
soils in place and replenished soil carried away by erosion. Loss of the
wetlands also destroyed both fish and wildlife habitat. With the restriction of freshwater infusions into the coastal areas, saline levels also began to increase closer to the coastline. The increased saline levels destroyed historically productive oyster habitat and created saline levels
ideal for oyster growth closer to the shoreline in areas previously unable to sustain oysters. To prevent further erosion and restore some of
the lost wetlands, Louisiana, in cooperation with the United States
Army Corps of Engineers ("Corps"), constructed three freshwater diversion projects designed to restore historic saline levels and sediment
loads needed to support coastal marshlands. Louisiana and the Corps
constructed the Caernarvon Freshwater Diversion Structure ("Caemarvon") to decrease saline levels to historic levels in the Breton Sound
Basin. Louisiana and the Corps had planned the construction of
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Caernarvon since the late 1950s, and Caernarvon began operating in
November 1991. The class of plaintiffs all held oyster leases in the
Breton Basin affected by Caernarvon.
In 1989, the DNR anticipated adverse affects to oyster production
in the Breton Sound Basin and objected to the issuance or renewal of
any leases near any of the planned areas of coastal wetlands restoration. As a compromise to concerned fishing interests, the Louisiana
Department of Wildlife and Fish ("DWF"), the agency in charge of issuing the oyster leases, inserted an indemnification and hold harmless
clause for damage to oyster productivity caused by wetlands reclamation activities into all oyster leases issued after 1989. The majority of
the oyster leases at issue contained the hold harmless clause.
The trial court failed to rule on the validity of the hold harmless
clause; however, the court did grant Avenal's motion in limine preventing any mention of the clause to the jury which ruled in favor of Avenal. In affirming the verdict of the trial court, the appellate court
ruled the DWF exceeded its authority by inserting the hold harmless
clause into the oyster leases. The DWF had the authority under La.
Rev. Stat. § 56:428(A) to refuse to renew oyster leases after the expiration of their fifteen year term if the DWF determined the leases would
not be productive in the future. The DWF also had statutory authority
under Louisiana Revised Statute section 56:425(C) to insert clauses
into the leases to promote the growth of the oyster industry throughout Louisiana. The supreme court concluded the hold harmless clause
furthered the interests of the oyster industry by allowing fishermen to
harvest oysters from the areas affected by Caerarvon before those areas became unproductive. Further, the supreme court reasoned the
overall effect of the wetlands reclamation program substantially benefited the oyster industry by greatly increasing oyster productivity in
those areas that had historically supported large oyster populations by
returning saline concentrations to naturally occurring levels. The supreme court held the hold harmless clause was valid and dismissed all
claims in the class-action suit for leases containing the clause.
A small number of leases remained in the suit that did not contain
the hold harmless clause. However, the supreme court concluded the
damage Caernarvon caused to the remaining leases did not result in a
taking of any of Avenal's property interests. First, the court stated Avenal could not claim a taking of the land associated with the leases because Louisiana could not take its own property. The court did note
Avenal held a valuable property interest in the leases. The court analyzed Avenal's taking claims as both a total taking of the value of the
leases and a partial taking of the property interests in the leases. At the
time of the decision, many of the oyster fishermen still harvested economically viable quantities of oysters from the leases in question. Further, some of leases were not productive even before Caernarvon went
online, and the lease holders still held the ability to exclude others
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from interfering with the leases and sue third parties for damage to the
leases. Therefore, the court concluded Avenal still held a valuable
property interest in the oyster leases.
Next, the supreme court determined Avenal must hold a legitimate
investment back interest in the value of the oyster leases to claim a partial taking of the property interests in the leases. Louisiana had
planned the Caernarvon diversion projects since the late 1950s, and
the saline levels in the leased areas in question had not increased to
levels that could support oysters until the 1970s. The court determined Avenal was on notice of the planned construction of Caernarvon before the issuance of any of the leases covered by the suit. Therefore, the court dismissed Avenal's ability to recover for a partial taking
of the value of the leases because the prior notice of the construction
of Caernarvon frustrated any legitimate investment back expectations
in the future productivity of the leases. The supreme court concluded
the operation of Caernarvon resulted in no compensable taking for
either a total or a partial reduction in value of the leases. The court's
opinion also noted the federal District Court dismissed Avenal's suit
against the Corps for failure to prove a taking for many of the same
reasons listed above.
Furthermore, Louisiana engaged in a valid exercise of its police
power by working to restore the wetlands that provided jobs to many
state residents and also provided a buffer against hurricane damage.
Because Avenal never held a legitimate property interest adverse to the
general health, safety, and welfare of the public, Louisiana's exercise of
its police power further barred a takings claim.
Finally, the court analyzed a possible claim by Avenal for compensation for property damaged by state actions for the public purpose.
The Louisiana Constitution art. I, § 4 provided for recovery for damage
to private property in addition to compensation for a governmental
taking. Louisiana Revised Statute section 9:5624 required the complaining party to file the suit within two years from the time the alleged
damage occurred. The supreme court determined Avenal failed to file
the suit in time to collect compensation for damage to the leases because Avenal claimed at trial that damage occurred to the leases as
soon as Caernarvon began operating in November 1991 and the lawsuit was not filed until April 1994. The supreme court found the remaining claims without the indemnification clause time barred from
recovery.
The Louisiana Supreme Court reversed the lower courts and dismissed claims for compensation for all the oyster leases asserted in the
suit. The court found the valid hold harmless clause barred recovery
for damage to any leases that contained the clause, and the remaining
leases were time barred from recovery.
Sean R Biddle

